
INVESTIGATION PROTOCOL

The subject of interviews of former employees of a corporation in the context of environmental coverage litigation has been the subject of intense scrutiny and litigation.  In view of that litigation, and out of an abundance of caution, we wish to be certain that any interviews conducted on your behalf will be done so strictly in accordance with the following procedures (even though these procedures go beyond what we believe is ethically or legally required).

Each investigator or supervisor working on this matter must carefully review these guidelines and return a signed copy to the Law Firm.  Each employee of our firm working on this matter must review and sign a copy of the protocol as well.  Copies signed by our employees will be retained in our file until the case is concluded and the client approves their destruction.

1.
Ethical Issues

Recent judicial decisions, some of which have resulted in extreme sanctions, have made it vitally important that particular care be exercised both in selecting who gets interviewed and in establishing what gets said before the interview is conducted.

B. Who may be interviewed:  Only former employees and persons who were never employed by the subject company or any of its affiliates and subsidiaries may be contacted, subject to the guidelines contained in this protocol.  Investigators will develop, with the assistance and approval of the team leaders, a list of such interviewees.  No current employee of the subject company or any of its affiliates or subsidiaries may be contacted.  In the event that the investigator learns that the individual is a current employee, he should terminate communications immediately.  Any special situations should be cleared with the team leader responsible for the site.

B. What must be said:
Employment status:  Verify that the witness is not a current employee of the subject company or any present affiliate or subsidiary.

Client of Investigators:  The investigators must clearly identify that they are investigators working under the direction of lawyers on behalf of insurance companies who insured the subject company.

Nature of Client’s Interest:  In addition, the investigators must explain that the subject company has sued its insurers regarding the scope of coverage for certain environmental damage.  The investigators must also make clear that the interests of the subject company and its insurers are adverse.  Particular care should be taken to be sure that the witness does not mistakenly perceive the investigator as a governmental agent or as an agent of the subject company or any of its subsidiaries.

Nature of Questioning:  The investigators must state his or her desire to ask questions relative to matters about which the person being interviewed may have knowledge.

No Obligation to Answer:  The investigators must inform the interviewee  that he or she has no obligation to answer any questions.

Representation of Counsel:  The interviewer must ascertain at the outset of the contact whether the witness is represented by counsel in connection with the site being investigated.  In addition, the investigator must inform the interviewee that he or she may request his or her own counsel to be present.  If the witness does request his or her own counsel, the contact must be terminated immediately.  Contact the team leader responsible for the site before proceeding with the interview.

Advice to Witness:  It is possible that a witness might ask the investigator for advice. Under no circumstances should the investigator endeavor to provide any opinion or advice to a witness.  Do not mislead interviewees about any matter, and answer all inquiries candidly or state clearly that you are not able to respond to a particular question.  Under no circumstances are interviewers to make any statements that suggest or imply that they are affiliated with or working for any agency of the United States Government or of any state or local authority.

2.
Disclosure Letter

The disclosure letter, on the investigator’s letterhead, must be given to a potential witness at the outset of the interview in every interview, without exception.  The investigator must sign and date the letter before giving it to the interviewee.  In addition, the interviewee must be asked if he or she has any questions regarding the matters contained in the disclosure letter. Also, the investigator should leave a business card with the witness.  When contacting an individual by telephone, the contents of the disclosure letter must be read to that individual.

3.
Reporting

The investigator should provide an oral report on the progress of the investigation to the team leader responsible for the site every two weeks.  With particularly crucial information, immediate notice by telephone should be given with a brief written follow up.  The investigator should provide information related to which witnesses have been contacted, what information they provided, what witnesses remain to be contacted, the priority of those contacts, and any new witnesses that have been located.

The team leader for the site and the investigators will work together to set priorities as to which witnesses should be contacted first or re-contacted.  As suggested above, the reports from the investigators will provide input for this process.

Any questions regarding the substance or application of the procedure should be directed to the team leader in charge of the site at the Law Firm.



ACKNOWLEDGMENT 

I hereby confirm that I have read the investigation protocol, that I understand the instructions and limitations stated therein, and that I agree to abide by them.

__________________________________________

Date:____________________


